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Gourt Declines to
Held Public Schools
Liable for Sex Abuse

8y Michael Booth

Ar\cw Jeesey sppeals court has refused
o expand the scope of the state's
child sex abuse kw 10 make public
schools liable when a student is sexwally
assaulted by a school employes

A tiree-judge Appellate Division
panel said in a published ruling released
Mawrch 7 that legislutors. when they enact
e the Chubd Sexual Abuse Act (CSAA),
NISA. 206181, did not mean 10 put
public schools under its puryiew.

Appellate Division Judge Harry
Cagroll, joined by Judges Carmen
Messano and Thomas Sumners Jr,
dechined 10 expand on the state Supreme
Court’s 2006 ruling in Hardwicke v,
an Boychoir School, 1w which
the court siud pnvate boarding schools
could be held lable under the CSAA.
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spate of recent cases has scen

New Jersey courts invalidating
what they believed were unfairly lop-
sided arbitration agreements, u trend
some attoreys view as i divergence
from the U.S, Supreme Court’s strong
pro-arbitrtion policy. But the answer
10 the question of whetber New Jersey
courts are truly averse (0 arbitration
depends on who you ssk.

s a maltitude of recenr cuses,
New Jersey courts have invalidated
arbitration agreements oot of con-
cern for the rights of and

Gavin Rooney of Lowenstein Sandler
i Roseland. When federal courts ana-
Iyze arbitration waivers, they ook fo
an offer and acceptance of rerms,
dictated by the Federal Arbiwration
Act (FAA), be said. That law was
enacted in 1925 a5 3 means 10 over-
come yudicial disparagement of arbi-
tration, Rooney noted.

But when New Jersey courts
examine an arbitration agreement,
they view it as a waiver of nghts, snd
only enforce those agreements that
are clear and unambiguous, he said.

“What it means i there are cer-

employees who may have unwittingly
signed agreements waiving their nght
to trial. But some have acgoed that
the court has adopted standards that
would not pass U.S. Supreme Court
mster.

At issue Are (wo competing views

Lain that are
probubly not enforcesble. That's a
pxubkm For the astute practitioner.
it's & fixable problom,” Rooney sxid

But Jeffrey Carr, a commercial
litigation uttomney at Hamilton
in Philadelphia, said the New Jersey
courts” treatment of agree-
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general rule, and chipping away at it
with exceptions.”
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Official Misconduct
Charge Against NJ
Judge Dropped

By David Gialanella Mayer notified the By Charles Toutant
e —— Office of the Courts that all active
! Thc stute judiciary is aiming to  litigation had been resolved on both Su\pnl)dcd Middlesex  County
close the book on 1wo mass ot fronts. Superior Court Judge  Carlia
v matters centralized in Middlesex The Zometa/Aredia cases were | Brady, whom authorities accused of
County in 2008 after the judge there  designated for mass o Ntigation in hiding her fugitive boyfriend from
| said active matters are no longer  January 2008 in Middlesex Coanty. | police, has won dismissal of the
- pending. In October 2007, when the applic charge of official misconduct, but
A One is multicounty litigstion by tion for mass ot designation w. her bid to dismiss the lesser charge
Wb 3| e alleged uses of bone-density drags  filed, there were roughly 35 cases | of hindecing law enforcement was
::- 4-,*: Zomets and Aredia; the other, mul-  filed in New Jersey and 350 federad | denicd
e Srisana licounty litigation by patients who  cases had been comralized for mul- Superior  Court Judge  Julie
== were injected with contrasting dyes  tidistrict litigation in U.S. District Marino of Somerset County granied
s used during MRIs that coatain the  Count for the Middle District of | Brady's motion on March 4 10 dis-
g metal gadolinium. Tennessee. miss the second-degree official i
R According 10 a pair of notices (o The plaintiffs  claimed thut | conduct count bat denied the motion
the bar posted March 8. Middlesex 10 dismiss two counts of thind-degree
W e County Superior Court Judge Jessica Cominssdonpegetl| - Sy e e e
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“If yau're on the plaintilf side, 1
think this is 3 good thing. If you're rep-
resenting employers or corporations.
it's @ bad thing,” Curr said,
At the center of the comtroversy
i 3 2014 New Jersey Supreme Coun
cuse, Atalese v. U.S. Legal Services
Group, in which the court struck down
an arbitration agroement because it was
ot sufficiently cheur 0 3 reasonable
consumer. The court in that case said
he wrbitration agecement, om page minc
f ge contract. was unenforce-
cave it “did ot elearly and
uanmbiguously signal to plaintfl that
sh was sueadecing bex vight ta pursve
Strutory cluims in cours.”
The US. Supreme Court denied
& petition of cemtionn in the Atalcse
cuse in June 2015, Since then, New
Jersey appellate courts have applied the
Avalése ruling i several other scitings.
he case wis cited in Moryan
Raymours Funiture Company, in wi
the Appellate Division beld Jan. 7 that
clause in an cnployee handbook requir-
ing rbiration of job disputcs is unc-
fo where the handbook also con-
ispiar e tha it s ot
banding employment conira
The Appellate Dm\mu abo cited
Aralese Jan. 22 in Epstein v Wikensz.
Goldman & Spitzer, in which the cours
siruck down the Woodbridge law fion's

efforts to compel arbitration of a dispute
with two former pariners who claim they
were ared for objecting 1o a class action
settlemnent.

Atalese was also cited in cases
involving the sale of a deatal )!m:licc
(Rosenthal v. Rosenblain), a cootuuc
between 4 real estute developer and
a_condominium buyer (Dispenziere v
Kusimer Cos.) and a wnion contract
(Kelly v. Beverage Works N.Y.). Tn addi-
tion. a federal judge i the District of
New Jersey applied it in a consumer’s

dispute with 3 fjustment com-
paay (lmulum barsl Helpers Debt
Ilef.mful
pmmu with Atalese is that
a party who is signing 2 o
aree o arbitrate future disputes, then
change his mind a fow years later
whea  dispute develops, said Timothy
Hogarty, u construction lawyer at Zeitlin
& DeChiara in Caldwell.
has no doubt that if
the U.S, Supreme Court had agreed to
hear the Atalese cuse and issucd & ruling
befure Justice Antonin Scalia’s death, it

o telling

somposiion, would rul
Rooncy, of Lwcmlem sand:er,

suid if's unlclwh

B ol S e T e

Jeesey's appeosch 1o arbitrution agree-

wents, but e thinks the U.S. Court of

ewﬂ; in its current

Appoals for tho Third Ciasit might
eventually issue o ruling on the <ul

Which would bo coatralling in foder
coutts in New Jersey.

While defease lawyers have taken
issue with Asalese a0d its progeny,
phingfl lawyens, for their part, said
they sce nothing wrong with New Jersey
courts” handling of asbitration dispatcs.

“New lersey can't be hostile (o
ritntion agrocmsns under gvdelines
st by the US. Supreme bat
et flonsdog i }emys con-
tract law the same a5 with any other con-
tract,” said Richard Yaskin, who heads &
Checry Hill lsboe and emplayment

Courts in New Jersey aren’t
unfricadly 1o arbiteati
but they also area’s

agreements
g to ignore
requirements for securing a voluntary
waiver of a jury trial that is implicit
an arbitration agreement, Yaskin suid
The FAA holds that arbitration
agreements are void il sigmed under
duress or hased on mussepresentation,
the same us any ofber contracts, said
Andrew Dwyer,  labor end cmploy-
ment lawyer i Newark. The Atalese
case, meanwhilk, reflects a view long
held by the ste Supreme Court that
4 waiver of siatutory or constitutional
ights has to be knowing and volustary,
he sudded,

In the Atalese case, through
u series of amicus briefs 1o the US,
Supreme Court from groups such as

the Cato Institute, the L.S. Chamber
of Commerce and the Pacilic Legal
Foundation, the defense bar sought 10
creae an impression thal “thal there
was something deviant about what New
Jersey was daing” and that the ruling
was “this_temble, ternble departure
sad.

Supreme Court case, AT
v Concepeion. which overuined
Califonia kaw benaing contracts that
restrict class-wide arbitrati

ion, That
decision weat 0 10 say that states wese
free to take steps addressing concerns
that attend coatracts of adhesion. such
s requiring cliss action waiver provi:

ons in adhesive arbitration agreemants
tobe highlighted, Dwyer seid.

10 clear thut, regandless of how
some attomeys may view it, the Atalese
decision hax caused somo drafiers
of ab.u.mm chm 1o rethink bow
they're

Car of P Pcppcr Hamiltoa, said that
il the Aiese ruling didn't give o<
cific guidance on the issue, an ira-
tiow clause should make clear 0 signing
partics tha they are giving up the right
0 go to court and have 3 judge oc jury
resolve disputes. Arbitcation clauses
should also be presented in a conspicu-
ous manner, with bold print or 3 Langer
font. he swd.

Contact the reporter ar couranté
alm.con,

Court Declines fo Hold Public Schools Liable for Sex Abuse

Comtinued from page 1

The CSAA states that “w...person
stunding i loco parentts within the
bouschold who knowingly permits or
acquicsees in sexual abuse by uny other
person also commits sexual abuse

But the appeals court said theco s
o indscation the Legistaure intended
far thal peovision 10 apply 1 public day
shauls.

“Had the Legishiture wished 1o
imclade a public day sebool within the
scope of the CSAA, it could easily have
wsed the terminology “school ar howse-
hold,” Canall ssid in L v Southern
Regional High Schoor.

Mhe ruling mesas that a foanct siu-
dent a1 Soutbern Regsonal High School
n Masabawkin, sdentificd only s LE. in
Carroll's opinion, canmot sve the school
for physical and psychokvzical damuges
caused 16 years ago when she was allcg-
edly repeatedly sexually assaulted by the
schiool’s assistant band ditector, Gregory
Sunith, The student evenally became
pecznzant and bod an abortion, scording
1o tle opinion

P i ook file o lawsvit against
Suith s the schiool wntil 2014, and the
sgpeals coun judges also agreed with
the school that her conunon law claims
against the school mast_be dismassed
because she failed to abide by the Tort
Claims Act’s rexquirement that notice be
sersed on & public entity within 90 days
of the plaintiff becoming aware of an
injury allepediy caused by that public
envity

1P, who wis 2 mesber of the schocl’s
color guurd, said m ber Lawsuit that she
began recerviag sexually explicit messages
froun Smith in 2000, whenshe was: jansr,
sxcording 1o Carolls opinon. She lleged

that Ssith sexally assaulted het in schol,
o veright schol wips and e e
¢ opinicn s
Aceurding o the uling, P ther
who was the school’s bund directo, liked
Smith and allowed ki (o stay overnight
i heis home. J P, chaimmed that Smich had
sex withs ber during those overnight says
and that after she
became preguant
he said he would
marry her after she
tumed 18, aceord-
ing Lo the opinion.
L hee Lawsuit,
3P alleped that her

wrades 1o drop and
hnumc addicied
w0 opioids, the
qnnnm sand She
also said her par-
e ocked e o

 the bouse after
e med 18 und

T 0 live i various focations, including
her e

bl
imstead believed she became pregnant
after having 4 relatioaship with someanc
her own age. acconting 1 the opisi

1P, began undergoing psychologic
therapy in July 2011 and was diagnosed
s having postAruiagic suess disorder
and depression, the opinion sud.

. fled et ic o the 1CA

naming Sih.the Bih school

e as defendans

eral |ml||hw I.l\r
County Superior Court Judge

Amohl Goldman dismessed he elaims

filed her suit m\-

sgainst the school on ssmmary judg-
1ment, saying the school was nat the same

a5 person “"within the housshold ™ He
fater reversed humselt o the common
luw cluims, saying the statute of limita-
t0as did a0t begin uatil ber psychologist
| issued s watten report Sept. 11, 2014,

T 3 o ML

role the school played. as well as the fact
that some of the abuse occurred in ber
le other instances occurred on
. The school, she said, was
icting s 4 "passive abuser™ and the ral-
in Hardwicke should be exponded 1o
ude puhln schools.

‘We are 0ok persauded.” Carroll said.
Hardwicke involved a privive, full-
time boarding school where the siudenes”
lives were heavily regulated by the siaff,
Carroll said, The school provided the
sludenss with shelier and food—"in other
words. with smenities churacteristic of
ot a school and i bome,” Carroll said.

He noied that shorly before the
court celeased its ruling in Handwicke,
an Appellase Division panel. in 0

River Delt Reglonul High School, said
Ihe CSAA did noc upply to public day
schools and the stile Supreme Courl
refsed to grant cerfification o0 appeal.

“Plaintiff’s arguments overlook the
foct that in Handwicke the school pro-
vided. amenities and services 10 “its
full- n C

E here.
The court i Hardwicke was clearly
concerned ot only with the role of the
school ax & parental substituse, but also
with its role as the provider of amenitics
normally ussoceted with 3 home cavi-
ronmeal for stwdents who resided there
full time” he sad. “We are thercfore
satisfied Uhat the term “withit the house-
hold" connotes a degeee of 'residential”
custody that is moee than flecting aod
tempoary i sty and i simply vt

e i

" fo the TCA, Carrllsci it was
e th aflcr underzoing therapy, 1P
becams aware of e injuries as early
as July 2013, which means the 90-day
notice was i filed in u timely mannes.
Because of that, he said, the commnon law
claifus must also be disnuissed.

1P’s atiorney, Toms River solo
Robert Foggi Ji. said an appeal is being
considered,

“Hardwicke could and shoukd be
extended to public schools” he sud.
“We thought this case would be a Jogieal
extension of Handwicke™
school's  attorney, Jerald
Howarth, said it wiss cleae that “the court
recugaized that public day schools arc
ot included under tbe CSAA
“We're further pleased by b fact
that the court recognized that the notice
requiremenis o e TCA apy o clins
sbusc?” i Howarh. who uns

Comis 1 porier” it mbaoih®
alwcom.



